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Abstract
Central to the functioning of the African state is the reality of parallel and hybrid political orders which
are manifest in the so called “informal”, including economic, trade and governance systems which
operate alongside the state. These generate governance challenges that African governments and local
actors have dealt with in innovative ways, including in the field of justice, which is the particular
interest of this paper.
In this paper, we are interested in dynamics arising from the attempt of the Namibian government to
integrate the formerly “informal”, tradition-based community courts into the state’s justice system to
understand how hybrid political orders and their integration stipulate or obstruct governance
innovation and what this might suggest in terms of responding to governance challenges in the field
of justice and conflict resolution typical to states in Africa.
Drawing from fieldwork in rural communities in Namibia, where tradition-based institutions and the
state´s system of justice have been integrated through the Traditional Authorities and Customary
Courts Act, we find that the way these systems have been integrated, although in some instances
limiting the community courts in terms of their functionality, nevertheless allows them flexibility in
responding to the justice needs of the communities under study.
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1. Integrating judicial systems as context for “governance
innovation”
It is increasingly being understood that “crises of state in Africa” (Kondlo and Ejiogu 2011) and
particular governance challenges will not be resolved through state building in the Westphalian sense
(Richmond 2014)1 as it fails to understand particularities of African political systems (Boege et al. 2008).
In Africa, the typical reality of parallel and hybrid political orders, which are manifest in the so called
“informal”2 economic and governance systems (Söderbaum 2004; Menkhaus 2007) and “informal”
cross-border trade (Meagher 2005; Nshimbi 2017) operating alongside the state, generate governance
challenges that African governments and local actors̕ have dealt with in innovative ways – also in the
field of justice.
Whereas some African states have tried to restrict or eliminate parallel political orders and systems of
justice to strengthen state institutions, others have tried to integrate these into the state system to
varying degrees (see Hinz 2008). Parallel and hybrid political orders cannot only be viewed as reasons
for or expressions of crises, as apparent in the ethnocentric and often stigmatizing discussions about
“weak” or “failed” states in Africa (see, for example, Stewart and Brown 2009). They could also be
understood as a context for “governance innovation”, allowing us to grasp particularities of the
functioning of hybrid political orders.3
The so called “informal”, tradition-based systems of justice that remain highly influential in the large
rural areas on the African continent and are often the only conflict resolution institution accessible to
people, seems on the one hand to have strengthened state institutions. On the other hand they have
heightened the influence and legitimacy of local institutions on the ground and led to innovation in
and transformations of the state and the tradition-based systems.
When we speak of governance innovation, we refer to the ways in which people reimagine and adapt
policies and practices arising out of the attempts to integrate tradition-based and state systems of
justice and conflict resolution. We are particularly interested in what respect governance innovation
here potentially facilitates ‘inclusive development processes̕’ (Swyngedou 2005) and “elicit(s) the
energy and influence of ordinary people, often drawn from the lowest strata of society in the solution
of the problems that plague them” (Fung and Wright 2001: 6).
1

The Westphalian state model refers to a construct in international relations that depicts elements of the modern
state based on, among others, territory and relations between rulers and subjects that are not subject to any
external authority. See, e.g., Beaulac 2004 and Stirk 2012 for a detailed discussions on the Westphalian model or
state system.
2
In the recent discussion state systems are often referred to as “formal” and non-state, mostly tradition-based
systems as “informal”. We prefer to avoid these terms as they reflect a state-centric and imprecise perspective,
and ignores the ways in which tradition-based practices can include highly formalised procedures. Only from a
state-centric perspective can these institutions be discredited as informal. The use of these terms is even more
confusing when tradition-based systems that have been integrated into the state´s system are described, as the
defined spheres of the “formal” and “informal” are being blurred. The terms, used as a dichotomy, furthermore
wrongly imply that the state system of justice is free of informal practices.
3
Boege et al. (2008, 10) use the term ‘hybrid political orders’ to describe contexts “in which diverse and
competing claims to power and logics of order co-exist, overlap and intertwine, namely the logic of the ‘formal’
state, of traditional ‘informal’ societal order, and of globalisation and associated social fragmentation (which is
present in various forms: ethnic, tribal, religious...)“. We differentiate this from “parallel” political orders which
we understand to refer to systems that are in competition or isolation from each other.
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In this paper, we are particularly interested in the governance innovations that have emerged in
Namibia in relation to the integration of the tradition-based systems of justice into Namibia’s state
system as a means to understand how hybrid political orders work and what this might suggest in
terms of responding to governance challenges in the field of justice and conflict resolution that could
be regarded as typical for states in Africa. We prefer the term “tradition-based” to describe these
justice systems as it speaks to the way in which they emerge out of long held traditions but have
adapted and changed in response to changing socio-political and economic realities.
We discuss preliminary findings of exploratory field research undertaken in 2017 on the community
courts of the Damara and Herero in three villages in the Erongo Region in Namibia4, where traditionbased courts were integrated into the state system by-laws in 2003, also leading to the installation of
community courts where they had not been in place before. Based on findings from the villages Uis,
Okombahe and Omatjete, each with a different community structure and court history, we reflect on
the functioning of the community courts and local perceptions of tradition-based justice in comparison
with the justice system of the state to contribute to recent discussions about the intersection of justice
systems from a bottom up perspective. We ask, what is the attractiveness and legitimacy of these
tradition-based systems based on? How are they perceived and evaluated in comparison to legal
institutions of the state by the people engaging with them? How do people working for these
institutions experience the intersection of the so called “traditional” and state institutions of justice?
How do they experience and respond to the way in which they have been incorporated into the state’s
system?

2. Formal and informal justice systems
In spite of the colonial introduction of the Roman Dutch law in African countries, previous systems of
justice have endured alongside the ‘foreign’ legal systems of the state which are codified through
constitution and legislature. The precolonial systems of justice were originally based on orally
transmitted laws and evolved in various ways over time (see e. g. Hinz 2008; Benyera 2014). Even
though they were often transformed and restricted during colonialism, they have continued to be
influential ever since, especially in the rural areas on the African continent. This may in part be because
the state justice system for economic reasons, and a lack of education and transport, for instance,
remains difficult for a large part of the population to access until today. In up to 90% of most African
countries, as Chirayath, Sage and Woolcock (2005) suggest, the tradition-based justice systems remain
the dominant regulatory systems5, holding high levels of legitimacy for a large part of the population.
And yet, these justice systems, having relatively high levels of power and influence in many African
countries, have not been very well explored beyond a cursory understanding of customary law and
traditional authority acts (Chirayath, Sage and Woolcock 2005).
In February and March 2017 Erika Dahlmanns and Cori Wielenga from the Centre for the Study of Governance
Innovation at the University of Pretoria undertook research in government institutions in Windhoek in the Ministry
of Justice (Community Courts Division, Law Reform Division), at the Council for Traditional Authorities and in
the communities Omaruru, where the regional state court is located, and in the villages and settlements Uis,
Okombahe and Omatjete in the Erongo Region to ascertain the functioning of the community courts.
5
According to Sriram (2007) 85% of the population in Sierra Leone, for instance, do not have access to the formal
justice system of the state.
4
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Only recently, more researchers have started to approach these institutions from a non-state centric,
bottom up perspective in order to better understand the functioning and intersections of these
institutions. Important to such an understanding are the local perceptions of their benefits and
shortcomings on the one hand and of the relationship between the tradition-based and the state
justice systems on the other hand that have, so far, seldom been explored.
Postcolonial African states such as Namibia have for the most part carried over the colonial tradition of
the legal system. They have dealt with these parallel systems of justice, which are based on what is
commonly called customary law, in very different ways in the face of the challenges of legal pluralism
within the state’s order. Customary law institutions have changed in the context of modern African
states (see e. g. Becker 2006) and legal cultures of postcolonial states have been changing in the face
of the new engagement with customary law and the ‘old’ legal intuitions. The undeniable influence of
non-state legal institutions has led African governments either to abolish parallel systems of traditionbased justice or tolerate and even integrate these into the state’s systems, but to differing degrees.
This has been done, for example, by incorporating traditional leaders that often head traditional courts
through ‘Traditional Authority Acts’ like in South Africa (see e. g. Ntsebeza 2004) and the official
recognition of customary law as well as through the ratification of community courts like in Namibia.
Traditional authorities here refer to the leaders and elders in a community, including chiefs, lineage
heads (headsmen and women), as well as healers and spiritual leaders (see e. g. Kariuki 2015). These
elders have different roles to play resolving conflicts, from hearing the dispute, to judging according to
the customary law and performing rituals of reconciliation and healing. Where chiefs are normally in
their role due to succession, other community leaders may hold these positions because they are
‘highly esteemed for their knowledge of custom, myths and the history of the communities and the
relationships of the parties in conflict’ (Boege 2011: 441).
According to Hinz’ differentiation of five models of state intervention (see Hinz 2008, 1999), South
Africa and Namibia followed a more or less ‘regulated dualism’, according to which traditional
governance and customary law are officially recognised by the state, which is also the case in, for
example, Mozambique (Meneses 2006) and Zimbabwe (Saki and Chiware 2007). Francophone
countries have largely followed a ‘strong modern monism’ and abolished African traditions of justice
and traditional political orders by law, limiting the influence of traditional leaders to being opinion
leaders with no formal recognition. Others followed a ‘weak modern monism’, integrating traditional
authorities and customary law into the state system. Here, traditional authorities can become civil
servants and perform official functions primarily “not because of their traditional legitimacy but
because of the legitimacy of the state” (Hinz 2008: 63).6 In states like Rwanda old judicial institutions
like the Gacaca courts (see e. g. Clarks 2010) were revived and transformed according to new
government guidelines, strengthening the new political order. There, the guise of traditionality helped
to legitimize the new set-up of the old legal institution. References to the re-appropriation and the
invention of tradition (Hobsbawm and Ranger 1983) in African states, by governments and also by
According to Hinz´ (2008: 62-63) models of state intervention, other states adapted a model of ‘unregulated
dualism’. Here, traditional authorities and customary laws are tolerated but not formally recognised (as for example
in transitional phases in Angola). In states with a ‘strong traditional monism’ traditional characteristics – like a
monarchy, for instance – prevail at the level of the state (Swaziland could be an example close to this model). (See
also Hinz 1999)
6
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traditional authorities, can certainly be understood and studied as expressions of alternative African
modernities (for alternative modernities see e. g. Eisenstadt 2006, Comaroff and Comaroff 2012).
In most cases, the relationships between the formal justice systems of states with their headquarters
in urban centres and the informal or integrated informal systems, which in most contexts receive
relatively little state support and/or operate in a context of state-absence in the large rural areas,
remains complex and are a relatively new area of research. Scholars in the 1950s and 1960s already
recognised that the ‘fit’ between the different systems of justice was problematic (Joireman 2001: 11)
in so far as the justice systems originating in either France or Britain were primarily concerned with the
relationship between the state and its citizens whereas tradition-based systems were concerned with
the relationships between people within a given community. The specific relationship between the
justice and conflict resolution practices on the margins of the state and the state justice system evolved
under the influence of existing power structures. Even though heterarchical7 power configurations can
be observed in many African countries, the state often remains a powerful actor due to its executive
forces. It is noteworthy in this respect that the notion of legal pluralism (Griffiths 1986, Merry 1992b),
used to describe the existence of parallel systems of justice, should not distract from the fact that legal
systems are not necessarily equally influential and operate on the same hierarchy level. But to a certain
degree, legal pluralism leaves a choice to the people and is likely to favour active forum shopping (see
e. g. Benda-Beckmann 1985).
As Röder (2013) emphasized, systems of justice that have been operating besides the state for a long
time are still often understood to be separate from the state and “informal” by people that engage with
them, even when adhering to state law or when incorporated into the state legal system. Even when
these systems do not meet the requirements of “the rule of law” they can and do satisfy rule of law
functions in so far as they play an important role in establishing and maintaining rule governed
behaviour between citizens (Tamahana 2011). Beyond being a potential expression of a “weak state”
or of an absence of state institutions, tradition-based justice systems seem to hold legitimacy in their
own right (Logan 2013) and are, therefore, of interest regarding issues of governance. Understanding
the reasons for their local legitimacy and influence requires engaging with these justice systems from
the perspective of lived experience.
The existence of parallel systems challenges, as we would like to emphasise, political orders on both
sides. This may also be why the relationships between tradition-based and state justice systems as well
as the potentials of traditional cultures of justice and conflict resolution have in the last years become
an interesting field of research in political and legal anthropology and political sciences, also with regard
to discussions about “good governance”, “local ownership” and “transitional justice”. It has also
become an issue of increasing interest in international and (Pan-)African identity politics. The crisis of
the “liberal peace” and the subsequent local turn in peace and conflict studies with its critique of
normative peace and transitional justice theories has paved the way to study practices of conflict
resolution (see e. g. MacGinty and Richmond 2013; Roberts 2013; Richmond 2005; Bell 2009; Fletcher
and van der Merwe 2013; Hinton 2010), leading to a new interest in legal and religious institutions on
the ground.
In heterarchical, non-hierarchical, power structures the state is only but one among a variety of actors. The
concept of heterearchy as opposed to hierarchy was developed to enable an alternative perspective for exploring
these power structures beyond the often stigmatizing and limiting concept of the “weak state” (see also Chabal,
Feinman and Skalnik 2004; Bayart 1989, Bayart, Ellis and Hibou 1999, Fatton 1992).
7
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In a similar way as the post-development discourse did, the enthusiastic turn towards “local” realities
has the potential to challenge scientific ethnocentrism and broaden the understanding of conflict
settlement through customary law practices and judicial institutions. But at the same time, it also bears
the risk of cultural essentialism and romanticism that is blind towards inconsistencies, complexities and
dynamics in the places studied. It bears the risk to promote illusionary imageries about harmony in
“peaceful societies” (Kemp and Douglas 2004) and, for instance, uncritical assumptions about the
healing power of traditions (see Zartman 2000; Boege 2006). In this context, the compatibility of
“traditions” with “modern” democratic norms and the constitution (for example regarding gender
equality) has also been discussed. The democratic legitimization of traditional authorities, playing a
central role as inheritors and practitioners of customary law, has been called into question by some
researchers (see e. g. Mehler and Ribaux 2000). Whereas some traditions were seen to be incompatible
with democratic norms or human rights regulations, others have been emphasized to be of a genuine
democratic nature or described as promoting a democratic culture of participation. Customary law in
Namibia, is, for example, only allowed to be practiced when compatible with the constitution.
Scholars have assumed that informal justice systems meet the practical needs of rural populations in
that they have better access to them than to the formal justice system; “typically, the procedure takes
place on site, it is more or less free of cost and less prone to corruption, it is exercised by trusted people
in the language everybody speaks, and decisions are taken according to rules known to all community
members and allow for better access to justice in that they aim at restoring social peace instead of
enforcing abstract legislation” (Röder 2013: 59). But shortcomings and disadvantages of these
institutions that this perspective does not include, have also been identified: They can become subject
to local power politics of traditional authorities (see e. g. Klute 2004a). Judges may also be corrupt and
procedures influenced by local social hierarchies and conflict dynamics. One has to keep in mind that
community structures and attitudes towards customs have changed along with the economic and
societal development, which might have considerably affected attitudes in the population towards
tradition-based institutions that often, as we found in Namibia, lack executive forces of the state,
lessening their effectiveness when people, for instance, do not appear in front of the court or pay their
dues. Nevertheless, customary law, its documentation and interpretation as part of the attempt to
integrate it into the state’s law has, like in Namibia, become an issue of local identity politics between
ethnic groups and clans, and points at the symbolic dimension of law relevant to national and regional
power politics.

3. Community Courts in Namibia
Namibia is characterized by its ethnic heterogeneity with no single, homogenous tradition of
community courts and customary law. This is evident in Manfred Hinz’s extensive documentation of
the wide variety of customary laws at the request of the Namibian Government to assist in the law
reform process (see Hinz 2010, 2013, 2016). Ethnic groups in Namibia have been affected by
colonialism to different degrees. Whereas the population groups in the centre of the country in the
vicinity of today’s capital Windhoek have been under direct and constant influence of missionaries and
the colonial rule of Germany (from 1884-1915) and then South Africa (from 1915-1989) other regions
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in the far North or in the dry South were less affected and maintained their way of living and culture to
a larger extent than in the central regions.
In Namibia, the 2003 Community Courts Act that followed the Traditional Authorities Act of 2000 laid
the fundaments for the official recognition and installation of community courts as operating today: “A
traditional authority of a traditional community may apply in writing to the Minister for the
establishment of a community court in respect of the area of that traditional community“
(Government Gazette of the Republic of Namibia, Community Courts Act 2003, 4).
The act allowed the instauration of a community court by recognized traditional authorities on the
basis of a group’s customary law that has to be in accordance with the constitution. Whereas there
have been functioning courts in the northern regions not all of the courts date back to a traditional
court, although most communities had traditional authorities, chiefs for instance, or councils playing a
central role in conflict resolution in the communities. According to the Deputy Director of Community
Courts, 37 community courts are recently officially recognized in Namibia (field notes, Dahlmanns
2017), not all of them dating back to a traditional institution, but were applied for by local authorities.
The ratified community courts belong to the sphere of the state and can or have to forward cases (in
the case of murder, for instance) to the magistrates´ court of the region. The installation of community
courts triggered a process of documenting the variety of customary laws and revived a cultural memory
of law practices that is intertwined with identity issues and the power politics in each community and
of the nation.

4. Exploring Local Perceptions of the Namibia Erongo Region
Community Courts
The courts we visited in 2017, fourteen years after the ratification of the 2003 Community Courts Act
(see Government Gazette, Community Courts Act 2003), each had a different history and belonged to
a different ethnic and/or clan community. Our visit to these particular courts formed part of an
exploratory study to ascertain the relevance of the Namibian case in relation to a comparative study of
community courts across the southern African region. The Erongo Region was chosen to be the first
among further case studies in other regions of Namibia and particularly because literature on the
courts in this region is lacking. We visited those villages of the region where community courts related
to the regional magistrates’ court in Omaruru were operating. The communities we visited seemed to
reflect the complexity of the integration of tradition-based and state institutions in a quasi-urbanised
context in a central region that had been tremendously influenced by colonialism (in contrast to regions
in northern Namibia). Among the three communities visited, Omatjete was one of the first to install a
court after the ratification of the community courts law whereas in the village Uis a community court
had only recently been established. The court of Okombahe drew, more than in the other communities,
on a continuous community court tradition. Against the background of their very different community
structure and court history (see below), we explored challenges local authorities faced in the context
of the implementation of community courts as well as governance innovation in this particular context
through a qualitative approach.
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After gathering general and recent information on community courts and their development at the
Ministry of Justice in the Community Courts’ Division as well as in the Law Reform Division and in the
Office of Traditional Leaders in Windhoek, we visited the regional state court in Omaruru, the
responsible court of appeal for the villages Uis, Okombahe and Omatjete. In the villages, we talked to
representatives, employees and judges of the community courts, deputy chiefs other traditional
authorities as well as to the police about the development and functioning of the community court
and specifically about the advantages and disadvantages of these institutions according to their
perceptions. We, furthermore, gathered information on court cases and on other institutions of conflict
resolution, such as the churches operating on the ground.
In each community, we sought to find out what kind of role court institutions and traditional authorities
had played in each of the villages regarding conflict resolution and reconciliation before the community
courts were introduced. We sought to find out when the community courts were established, what
kind of cases people bring to the court, when and how court sessions were held, court proceedings
unfold and what kind of role traditional authorities and rituals of reconciliation play. Furthermore, we
were also interested in finding out how the integration of customs within the Community Courts Act
framework functioned and asked community court judges as well as traditional authorities what the
advantages and disadvantages of the introduction of the Community Court Act and installation of statesupported community courts had been. We were particularly interested, too, in the relationship
between the magistrates’ court and the community courts. We, furthermore, asked how people
perceived the changes in the community’s socio-economic realities to influence the way in which the
community court – which straddles both “tradition” and “modernity” (or reflects “alternative
modernities”) – was integrated into the community.
The court of Okombahe, a village headed by the politically influential chief Immanuel !Haoseb
(chairperson of the Council of Traditional Authorities of the Namibian Government) operates in a place
of great significance for the Damara. The Damara king’s shrine is located in the memorial stadium
opposite the court building and the village hosts two of the biggest Damara annual festivals. Whereas
this Damara court draws on a tradition of conflict resolution gatherings headed by traditional
authorities and seemed to be well respected by the villagers and operated on a regular basis, the
community court of the Damara in Uis had only recently been established and was not yet functioning
regularly. Uis, once founded in connection with the opening of a now run down tin mine, was recently
downgraded from a village to a settlement due to declining populations.

Figure 1: Map of research locations (based on: http://www.erc.com. na/maps/
erongo-region/).
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5. Three Community Courts in the Erongo Region: Results
The Damara Community Court in Uis: “In the past we shared the meat of the killed bull, today, this
has been reduced to a monetary value”8
The settlement of Uis, located in a dry region at the foot of Namibia’s highest mountain, the Brandberg,
with its rich tin resources was officially founded when a South African mining company started
professional tin mining in the region at the end of the 1950s. As a consequence of the declining world
tin price and the closing of the major mining company, the central employer, Uis with its originally
approximately 3,600 inhabitants (not all of them living there permanently), lost its status as a village in
2010. It was downgraded to a settlement, said to be at risk of becoming a ghost town. The land of the
mine as well as the settlement in its surroundings are private farm property owned by a Namibian
mineral company – minerals as well as rocks from the region are still being sold.
The community court in Uis was only established in August 2016 and is supposed to meet every week
on Wednesdays. The court, for which nine elected judges (four of them women) are working, had heard
six cases at the time of the research. The office of the community court is located in a small single room
building in the settlement itself, some kilometres away from the settlement’s office on a hill opposite
the tin mine. Although the court’s secretary had resigned and could not be replaced, posing a challenge
for the functioning of the court, gatherings of traditional authorities and of the deputy chief took place
in the office.
The deputy chief and traditional authorities we spoke to expressed pride in their identity as Damara,
and in their unique customs and practices of conflict resolution. Although satisfied with Hinz´
documentation of the customary law of their ethnic group, they requested to further specify the law
according to the different clan traditions of the Damara. These had not been taken into account
sufficiently, inhibiting them in practicing their specific laws within the framework of the community
courts act. To exemplify their community oriented practice of customary law, they described how in
the past, when a conflict around a killed bull was to be resolved, a bull of the offender would be
castrated as punishment, and the meat of the killed bull would be shared with the community. They
emphasised their concern that compensation and the resolution of conflicts had been reduced to a
monetary value in Hinz´ new documentation of customary law and pointed to the fact that community
life had changed to be more individualistic, posing a challenge to applying principles of the customary
law.
“In the past people used to sit together and look for a common solution, but now monetary
compensation is their primary interest. In the past people saw big families, now you want to
be alone, because people are afraid of having to share their property, wealth, goods.” (Deputy
chief Zacharias Seibeb, 22.02.2017)
In terms of the social and cultural effects of socio-economic changes, the deputy chief emphasised that
family and lineage relations have been weakened as a result of technological progress and the influence
8

Deputy Chief of Uis Zacharias Seibeb, 22.02.2017.
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of the media that he believed have had a “bad influence on the community spirit”. He expressed that
it was difficult to practice the community oriented customary law in a context where social
relationships and the importance of community harmony have become less important. The traditional
authorities also saw the spirituality and rituals of the community that formerly facilitated processes of
conflict resolution under threat. As an example, a ritual to ‘put out the fire’ (to resolve a conflict) was
described, where a healer seeks to catch the bad spirit that has affected members of the community,
dancing around a fire, while women form a circle around the scenery, singing.
Today, the belief in negative spirits still plays a crucial role in community conflicts, especially when
accusations of witchcraft are involved. It was mentioned that people experiencing conflict often accuse
others of bewitching them, but that these cases cannot be dealt with properly by the community court
because no evidence of witchcraft can be found and the community courts act only allows courts to
respond to cases based on evidence. It was still unclear to the traditional authorities how these cases,
challenging the set-up of the new community courts, would be dealt with by the court going into the
future. Beliefs in negative spirits and witchcraft, which as influential imageries are part of the local
reality of conflicts in the villages, conflict with the modern requirements of the community courts or,
at least, point to a sphere going beyond the formal legal practices. Further research could explore if or
how these are being integrated into the framework of the community courts.

The Damara Community Court in Okombahe: “Mense kom met die trane in en ons praat tot hulle
lag.“9
Located in a valley on the Omaruru River, the settlement of Okombahe is regarded as the capital of the
ǂNûkhoen (meaning ‘black people’ in Damara), situated in a valley and split by the Omaruru River.
Okombahe, where the Damara king David Goreseb is buried in the Gaob Memorial Stadium, is a place
of great mythical significance. The village, apart from the memorial stadium with its graveyard, hosts
the central Damara annual festivals. Although Okombahe lies on the bank of the river, the water of
which is used to grow wheat, it has suffered from severe drought during recent years, also causing the
death of cattle and conflicts within the community, as was reported.
The community court in Okombahe was established in 2012 and hears around 70 cases per year. It is
headed by the chief, deputy chief, headsmen and headswomen. The court is held in a building opposite
the memorial stadium, where the court’s office, with a fulltime clerk, is also located. Any complainant
first has to contact the clerk, who documents the cases and invites the accused to open a case. Judges
undertake investigations to secure evidence. In Okombahe, traditional authorities held the dual
function of being both head(s)men/women and court judges, besides being members of the Traditional
Authorities Council that deals with land matters. Okombahe’s community court often deals with cases
of theft and assault. More serious crimes such as murder and rape are (and according to the law have
to be) referred to the magistrates’ court.
Here, the traditional authorities offered rich information about how the court hearings function.
Anyone from the community is welcome to attend a hearing and everyone is offered a chance to share
their views. Judges examine the evidence, reflect on what has been presented, offer advice, make
9

“People come in with tears in their eyes and we talk until they laugh”. (Eliacim Noabeb, judge, headmen and
chairman of the Okombahe Traditional Authorities´ Council, 23.02.2017)
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suggestions, and intervene in whatever form may be seen as being helpful to resolving the conflict,
from referring to the evidence, customary law, quoting from the Bible to recommending that a
community member consults a traditional healer.10 In this syncretic practice, rituals and laws of
Christianity were intersected with local customary laws, beliefs and religious practices.
One of the judges, who was also described as holding the function of senior headman, Eliacim Noabeb,
described how people come to the court with tears and that they talk until they smile again (in the
original Afrikaans: “Mense kom met die trane in en on praat tot hulle lag” (Interview, 23.02.2017). In
some cases, when someone is found guilty they will be asked to pay compensation, which (although
according to the new interpretation of the customary law is a monetary value) can be made in an
alternative way parties and judges agree on, depending on the person’s capacities. The payment can
be made in the form of a goat, for instance, or over an agreed upon period of time in line with what
the guilty party is able to manage. Here the flexible way in which traditional authorities and judges
interpret and implement the provisions as outlined in the Customary Court Act is evident, taking into
account the specific situation of community members. At the end of a session, the conflicting parties
come together and apologise, which differentiates it from the procedure in a state court. In this way,
they have never had an unresolved case and have not had to forward a case to the magistrates’ court
to date. Cases brought to the court were as broad and wide as conflict between two people who had
gotten into a fight at a shebeen (a ‘drinking hole’), a husband who accused his wife of neglecting her
responsibilities to her family, a woman accusing another woman of stealing her husband, cases of theft
and cases of witchcraft.
In Okombahe, the advantages of the community court were described as being that offenders could
avoid a criminal record and being sent to jail, losing their employment and no longer being able to
provide for their families. Taking care of the family would become the responsibility of the whole
community, placing an additional burden on everyone. The one offended would not receive any
compensation and with a criminal record the offender might never be able to find work again. It is thus
to the community members’ benefit to ensure that conflicts are resolved within the community11.
The Herero Community Court in Omatjete: “A moral stop sign” and “law according to our culture”
The Herero village of Omatjete has approximately 12 000 inhabitants of which the majority is not living
there permanently. Its name is derived from Omatjate, meaning tasty water in Otjiherero, referring to
the village’s fountain in the arid area that is not connected to the state’s water network. The village, as
with many others, struggles with droughts and with wild elephants threatening the community. It has
experienced a number of conflicts around the succession of the chief.
Omatjete was the oldest of the three community courts visited, having been established in 2003. The
clerk reported that they hear around 25 cases per year, with about 30% of these cases being sent to
the magistrates’ court in Omaruru for appeal. This court received funding from the state in 2010,
meaning that they had functioned without funding for seven years. The court was held under a tree
for lack of a building in which to hold proceedings. It was most evident in this community that financial
constraints negatively affect the functioning of the court.
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The spiritual foundations of the community became evident both in terms of the prevalence of cases related to
accusations of witchcraft, and it terms of the rituals practiced.
11
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In this community, the traditional authorities functioned separately from the community court judges,
unlike in Okombahe and Uis, where there seemed to be some overlap between these roles. Also
differently from the other two communities, the community court´s clerk, Ben Rukeererui Haakuria
expressed a desire to work with the police as it became difficult and dangerous for the secretary of the
court to bring notice of court hearings to the accused, who, in some cases, lived far from the village.
But the police seemed unwilling to become involved in community court matters.
Cases brought to the court include cattle theft and dowry (lobola) disputes. Quite a number of cases
from this court were referred to the magistrates’ court for appeal as parties to the conflict seemed
dissatisfied with the court decision.
At this court, the interpretation of the Community Court Act seems to have been quite rigid as is
apparent in how the clerk described compensation. His description points at how the new set up of
the court but also the different, less traditional and more individualistic way of living together in the
community has limited the way of conflict resolution within the framework of the court:
“In the past the guilty one brought a goat or a sheep and everyone was invited to eat and the
guilty one had to explain what the meat was for, so the whole village would know and he would
feel ashamed. But today the court doesn’t allow for this, because it must be the equivalent in
cash” (Ben Rukeererui Haakuria, 25.02.2017).
When asked about the benefits of the community court, the clerk described how the community had
completely disintegrated, perhaps as a result of a lack of leadership during the succession dispute
between chiefs. The community had difficulties in accessing the state´s justice system and community
courts had not yet been established. He described this period of time as a “nightmare”: “People had
no respect, they were beating and insulting each other, they were drinking, they had no respect as
Herero.” When the community court was established order started returning to the community. The
court judge described the court as a ‘stop sign’. But it was more than this, he suggested, it reminded
people of who they were as Herero, where they came from, of their customary law and of the way they
should be as a community.
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6. Discussion: Perceived Benefits and Shortcomings of Community
Courts and Customary Law
Benefits
Legitimacy
According to the traditional authorities and court members interviewed, the recognition and
instauration of the community courts by law increased their authority and legitimacy on the ground
and, in the case of Uis, led to the establishment of community courts where it had not been in place
before. Although the history of court-like institutions in the villages is different, traditional authorities
had, in each community, functioned as respected mediators, offering advice and guidance in conflicts
for community members, to a much larger extent than the often absent church officials. Traditional
authorities were described as trustworthy people of choice to consult with, who, contrary to the mostly
external church officials, knew the community members and life circumstances very well and knew
how to handle conflicts and personal issues in a discrete way.
Central to the perceived success of this community court is the fact that the traditional authorities are
embedded in the community, understand the context and are responsive to it during the community
court hearings. Another reason for the court’s success could be that it is embedded in a tradition of
court gatherings, dating back to the time prior to the introduction of the Community Courts Act.
The fact that a higher number of cases from Omatjete were referred to the magistrates’ court for appeal
as a result of parties being dissatisfied with the court decision may be due to the fact that the court
judges act separately from the traditional authorities and thus do not hold the same legitimacy as in
other villages. It may also be that the community cohesiveness in Omatjete is more broadly
compromised because of the succession dispute or the historical context of this Herero community
compared to the two Damara communities.
Against the background of the multiple responsibilities of traditional authorities that, among others,
include land administration and distribution since the introduction of the 2002 Communal Land Reform
Act, the introduction and formalization of community courts with an elected team of judges was byand-large, in all three communities, described as relieving the traditional authorities’ work load. When
considering the benefits for the state, community courts were seen as potentially reducing the work
load of the local police and the state courts, as many cases are brought to the community court first
and often satisfyingly solved without having to be transferred to other executive state institutions.
Similarly, police officials in Okambahe, for example, described the community courts as having reduced
their work load and reported to have suggested complainants to consult the community court to solve
their case. The police in Omatjete, though, were criticized for not sufficiently supporting the
community courts in, for example, ensuring the accused appear before the court, posing a serious
problem for the court’s functioning. The community court’s lack of executive forces raises the general
question of whether there is a need for an official regulation regarding cooperation between police
and community courts officials12.
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According to the Community Courts Act (2003), “a member of the Namibian Police Force
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Effectiveness
Community court members, traditional authorities as well as state court and government officials saw
a clear advantage in the community courts’ quicker and more cost effective procedures, which was
understood as meeting the needs of community members better than state court’s relatively long and
costly procedures. But judges also reported the difficulty of gathering evidence to deal with the cases
objectively.
Considering the perspective of defendants, an advantage of the community court was seen in avoiding
a criminal record, jail time and, at the same time, existentially threatening economic consequences
such as losing work and the ability to support family members. From the perspective of the
complainant, a further benefit of the community court was identified in the higher likeliness for the
complainant to receive compensation.
The community courts, although controlled by the state, are locally perceived as part of a local order
and viewed as an institution to the benefit of the community. The courts that apply a different approach
to justice that is oriented towards conflict resolution/mediation were perceived as having advantages
for the individuals compared to the magistrates’ court. People appreciated their quicker, easier and
cheaper procedures and the better outcomes for the accused and the victims: a better cost/benefitbalance.
Flexibility
The weak regulation of courts allows the local officials to meaningfully respond to their unique context,
allowing the courts to function effectively. It allows communities to practice approaches to justice that
are relevant to their context (including rituals, alternative forms of compensation, ‘talk therapy’,
consensus finding through dialogue) and to be perceived as different from the state courts.
The flexible interpretation and application of “law” by the local judges apparently takes into account
the individuals capacities and emotional needs in a wider community context. Conflict regulation here
is not only based on the customary law, although this is the focus of the Community Courts Act, but
seems to be very much linked on the status of the judges and traditional authorities as trust worthy
authorities and councillors, familiar with life circumstances of the community and its culture. The
symbolic function and public nature of the court session seem to increase the responsiveness of conflict
resolution to the given context.
The degree to which there was flexibility in the interpretation and application of the “law” differed
from community to community. In Okambahe, there was a high level of flexibility evident in the
syncretic approach to addressing conflicts, whereas in Uis, where the court had only recently been
established and heard only six cases, there was the fear that the way the court was framed would limit
the extent to which customs might be practiced. In Omatjete, the longest standing community court

shall be competent to serve any process in connection with a matter in a community court as if he or
she were a duly appointed messenger of that community court”. However, this clause allows for
ambiguity and uncertainty of what the obligations or responsibilities of the police in relation to the
courts are.
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also adopted a more rigid interpretation of the Community Courts Act, which might have led to less
cases being resolved effectively.
Consolidation and integration of community values
Central to the advantages of the community court over the state court is its integral role in ensuring
the harmony and cohesiveness of a community by providing guidance, advice and support in a wide
diversity of cases including marriage disputes and interpersonal issues between community members.
In Omatjete, a court member pointed at the court’s important symbolic and moral function, reporting
that the community morality had disintegrated prior to the establishment of the court until the
community court became a moral “stop sign”.
The recognition of community courts by law was appreciated for allowing the integration of customs
into the formal justice system, and for maintaining and writing down the customary, originally oral,
laws. This also seemed to have triggered reflections on one’s own customary law in comparison with
the law of other communities and identity related claims and discussions about the specification of the
law documented by Hinz (2010, 2013, 2016). In discussions about the documented customary law,
court members also referred to the question of its authenticity in so far as the documented law
regarding compensations/penalties had been reduced to a monetary value, but this was translated
loosely in some communities and more literally in others. Court members, furthermore, pointed to the
challenge to apply the community oriented customary law in communities in which the community
spirit as a basis for practicing customary law is disintegrating and social relations have been weakened
as a consequence of urbanisation and technological progress.
The documentation of the customary law seems to have led to an increased awareness of its
particularity in the face of the law of other ethnic groups as well as of subgroups. Customary law, its
documentation and interpretation as part of the attempt to integrate it into the state’s law apparently
has become an issue of local identity politics between ethnic groups and clans, and points at the
symbolic dimension of law relevant to national and regional power politics. Local authorities also called
for opportunities of reforming and renewing the customary law, based on what Hinz documented to
feel properly represented.
Challenges
In all three communities the financial limitation (N$120 000 per year) and insufficient infrastructure in
the form of buildings to hold court, for instance, were mentioned as serious challenges to the
functioning of the court. The compensation of the clerk and the judges were regarded as insufficient
when comparing their situation with those of state official e. g. receiving pension. Court members
seemed to struggle with the challenge of handling the work load of their regular jobs, like farming, for
example, on the one hand and fulfilling their time-consuming duties for the court on the other hand.
Also the lack of qualified staff in the rural areas was perceived as a risk for the functioning of the courts,
like in Uis where the secretary had resigned. The young secretary in Okombahe, the only court
employee fluent in English, described her work as intermediary and was looking forward to a job in a
town. But even in face of these limitations the courts seemed to be functioning relatively well in terms
of their responsiveness to the realities of the given communities.
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The integration of community courts and customary law into the state’s system on the condition of its
compatibility with international human rights and the Namibian constitution was perceived as
restricting the chief’s and traditional authorities’ power to a certain degree as this entailed e. g. the
abolishment of violent penalties as public beatings and the death penalty as they were practiced in the
past according to the customary law.
A challenge to the application of the customary law and the functioning of the courts apparently is the
fact that community structures and attitudes towards customs have changed along with the economic
and societal development, which has affected attitudes in the population towards tradition-based
institutions and laws. This might favour opportunistic forum shopping.
The codifying of the customary law that once evolved and adapted in response to a changing society
might limit its dynamic adaptation. Although there is a degree of flexibility in the interpretation and
application of the Customary Courts Act, in part by “omission” in that it is weakly regulated, there is
less possibility for the adaptation of customs. Rather, the concern now is with the preservation of
customs, or ways in which to integrate existing or revived customs into the community court
framework. This in itself might lead to the development of adaptations (in terms of governance
innovation) and to the question if these will be oriented towards the state and its laws or towards the
needs and interest of the community and/or its leaders.
Community courts lack executive authority, making them, in this regard, less powerful to execute their
duties and sentences. So far, the relationship between executive state officials, particularly the police,
and traditional authorities/community court judges has remained unregulated. Responsibilities of the
state towards the local political order, in this respect and also regarding financial support for the court
and the judges, seemed to be underdeveloped. While the court officials had to report to the state,
state official from the Community Courts Division, for instance, hardly ever appeared in the villages, as
was reported. Whereas the state/government has tried to fit the tradition-based system into the state
structure, it has apparently put less energy so far in adapting state structures to accommodate the
tradition-based to the benefit of the local and the state order.
The recent conception of the community court practice seems not to be suitable to solve all kinds of
conflicts within the community because, officially and according to the state’s understanding of justice
practice, sentences need to be evidence based. This demand is a challenge not only due to the lack of
equipment and ability to gather evidence, but also due to the nature of cases that are being brought
to court and seem to strongly impact community life and conflicts (beliefs in witchcraft, for instance).
The magistrate court is even less suitable to handle these kind of cases for that not state law exists.
In the justice hierarchy of Namibia, the magistrates’ courts are on a higher hierarchy level: cases that
cannot be resolved by the community court need to be forwarded to the magistrates’ court as is the
case with certain categories of crime like murder, etc. That the community courts are not fully treated
as equally important institutions is also evident from the fact that the employees do not receive a
pension and a very low reward for their work they mostly do besides their regular job (at the least
some of the local clerks/judges apparently perceived themselves as second class state officials).
Although the functioning of the system, in the case of Omatjete, for instance, did not seem to depend
on state support, increasing state support would allow these systems to function better, regarding
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administrative procedures and improve the satisfaction of local employees, their attitude towards the
state, preventing exploitation.

7. Conclusions and Governance Challenges: Systems of justice in
hybrid political orders
In a context where there is an increasing awareness that African states typically function according to
hybrid political orders (Boege et al., 2008), questions of how to integrate the state-led and traditionbased justice systems are critical. In this paper we have looked at the ways in which these have been
integrated at the state level, whether their integration stipulate or obstruct governance innovation,
understood as potentially facilitating a more inclusive and participatory form of governance, and what
this might suggest in terms of responding to governance challenges in the field of justice and conflict
resolution in relation to the case of the Erongo Region in Namibia.
In the case of the villages in the Namibian Erongo Region, the weak regulated dualism (see Hinz 2008),
in which traditional authorities and community court judges are given a certain degree of authority,
legitimacy and support by the state as well as a degree of autonomy, has generated changes on the
local level and contributed to building a specific type of hybrid political order. With the introduction of
the Community Courts Act rural institutions of justice were strengthened or even newly introduced
and formalised, which was connected to the opportunity to receive state support, but also to the duty
to report to the Ministry of Justice, Community Courts Division. This was also connected to the duty to
practice the original oral customary law in accordance with the constitution and according to its newly
documented and partly adapted form, where ‘punishment’, or compensation, for instance, had been
translated into monetary value.
The introduction of the Act and the policy of building and promoting community courts established
new links with the central state and was a central step for building a hybrid political order, initiated by
the state. Nevertheless, the application for an instauration of a community court had to be based on
the initiative of a recognized traditional authority. The new homogenous set-up of community courts
in the country itself could be viewed as an expression of a new hybrid political order. In this order,
traditional authorities with their inherited status, legitimised in the context of a “traditional” political
order, as well as the democratically elected judges work together. This is in contrast to former courts
that were headed by traditional authorities only. In the new hybrid political order the traditional
authorities can derive their legitimacy not only from their local, cultural status of the “traditional
political order”, but also from their function and status as traditional authority by the state.
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